BUSINESS APPLICATIONS PERFORMANCE CORPORATION
(BAPCO®)

LICENSE AGREEMENT FOR BAPCO BENCHMARK PRODUCT

THE MATERIALS PROVIDED IN THIS PACKAGE (THE “MATERIALS”) INCLUDE A DVD-ROM CONTAINING A
BAPCO BENCHMARK PROGRAM, ACCOMPANYING DOCUMENTATION, AND PRUNED APPLICATION SOFTWARE
PROVIDED BY THIRD PARTY MAKERS OR SUPPLIERS (THE “APPLICATION VENDORS”). THE BENCHMARK
PROGRAM AND PRUNED APPLICATION SOFTWARE ARE SOMETIMES REFERRED TO TOGETHER HEREIN AS THE
“SOFTWARE.”

READ THE TERMS AND CONDITIONS OF THIS LICENSE AGREEMENT (THIS “AGREEMENT”) CAREFULLY BEFORE
OPENING THIS PACKAGE. BY OPENING IT, YOU INDICATE YOUR ACCEPTANCE OF, AND AGREEMENT TO, THE
TERMS OF THIS AGREEMENT. IF YOU DO NOT ACCEPT THESE TERMS, YOU MUST PROMPTLY RETURN THE
MATERIALS IN UNOPENED FORM, AND YOU WILL RECEIVE A REFUND OF YOUR PURCHASE PRICE. THIS
AGREEMENT REPRESENTS THE ENTIRE AGREEMENT BETWEEN YOU AND BAPCO CONCERNING THE MATERIALS.

IT SUPERSEDES ANY PRIOR PROPOSAL, REPRESENTATION OR UNDERSTANDING BETWEEN THE PARTIES.

1. Grant. BAPCO hereby grants, and USER hereby
accepts, a non-transferable, non-exclusive license to use
the Materials subject to the restrictions and conditions
set forth below.

2. Copies and Use. USER has entered into an
agreement with BAPCO or an authorized BAPCO
reseller for purchase of the license herein, specifying
USER'’s authorized license level as Individual, Small
Business, Business Site, or Enterprise Site, as the case
may be. USER’s right to install, duplicate and use the
Software is defined according to the applicable license
level, as follows:

O Individual: USER shall not permit use of the
Software on more than one single computer
workstation at any given time. USER may install the
Software on more than one computer workstation
provided that all are located at a single physical
address of USER.

O Small Business: USER may install and
simultaneously use the Software on more than one
(but not more than 10) computer workstation(s)
provided that all are located at a single physical
address of USER.

O Business Site:  USER may install and
simultaneously use the Software on more than one
computer workstation(s) provided that all are located
at a single physical address of USER.

o Enterprise: USER may install and
simultaneously use the Software on an unlimited
number of computer workstations of personnel of USER
and its wholly- (but not less than wholly-) owned
subsidiary entities, and across USER’s internal local- or

wide-area network, but only for use on the business
premises of USER and its wholly-owned subsidiaries.

USER may make one backup copy of the Materials for
USER’s archival use, exact and complete without
modification or merger with any other software (but the
number of such backup copies is not limited in the case
of Enterprise Site license level). Except as provided
above, USER shall not duplicate or install and shall not
permit any third party to use or copy the Materials or
any copy thereof, and USER shall take reasonable
precautions to prevent its personnel from doing so. In
the event of any unauthorized transfer or copying,
USER will pay BAPCO a penalty in the amount of one
additional Individual license fee for each instance of any
such transfer or copy and any derivative transfers or
copies.

3. Scope of Use. USER shall not: (i) modify,
translate, reverse engineer, decompile, disassemble,
create derivative works based on, or duplicate or copy
the Materials, other than as provided in Section 2;
(ii) sublicense, loan, rent, transfer or grant any rights in
the Materials to any third party; (iii) remove any
proprietary notices, labels or marks on the Materials; or
(iv) use the Materials for any purpose other than
measuring the performance of industry-standard
computer hardware platforms.

4. Reports. In order to preserve the integrity of
BAPCO’s performance reporting standards, USER shall
be bound by and shall comply with the Execution Rules
and Result Reporting Rules published by BAPCO for
the Materials (see www.bapco.com), which are
incorporated herein by this reference as though set forth
in full. These Rules prohibit execution of the Software
on modified software and reporting or publishing of
partial results, among other things.
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5. Term. This Agreement and the license granted
hereunder take effect upon USER downloading or
installing this Software, and continue in effect until
terminated upon the earlier to occur of: (a) thirty (30)
days after BAPCO gives USER written notice of
USER’S breach or default of any provision of this
Agreement, which USER has not cured prior to the
expiration of the thirty (30) day notice period;
(b) BAPCO availing USER of a subsequent release of
the Materials; or (c) return by USER of the Materials to
BAPCO and destruction or permanent removal of all
copies thereof from all platforms of USER. USER shall
in any case return all copies of the Materials to BAPCO
or destroy or permanently remove all copies of them
from all of USER’s platforms immediately upon such
termination. Sections 3-13 of this Agreement
nevertheless shall survive any termination.

6. Use of Name. USER shall not use the Materials in
conjunction with the publication of USER’s
performance results without the prior written consent of
BAPCO, which BAPCO will not unreasonably
withhold. BAPCO owns all trademarks and rights to
trade names which includes the mark “BAPCO.” In any
publication of performance results generated by the
Materials, USER shall acknowledge BAPCO ownership
thereof as follows: “BAPCO® & [MOBILEMARK or
SYSMARK or WEBMARK (as applicable)] are
registered trademarks of Business Applications
Performance Corporation.” All other brand and
product names appearing in the Materials are
trademarks or registered trademarks of the applicable
Application Vendors.

7. Indemnity. USER shall indemnify and hold
BAPCO and the Application Vendors harmless from
any claims, expenses or liabilities caused by USER’s
use of the Materials and any publication or use by
USER of data arising from its use of the Materials.

8. Disclaimer of Warranties; Limitation of Liability.

In the case of any physical defect in the media
containing the Materials, at USER’s request and as
USER’s sole remedy, BAPCO shall, upon return of the
Materials within ninety (90) days after shipment to
USER, provide a replacement copy without media
defect.

BAPCO AND THE APPLICATION VENDORS DISCLAIM
AND EXCLUDE ALL OTHER  WARRANTIES
WHATSOEVER, EXPRESS OR IMPLIED, RELATING TO
THE SALE, USE OR PERFORMANCE OF THE
MATERIALS, INCLUDING, WITHOUT LIMITATION, ANY
WARRANTY OF NON-INFRINGEMENT,
MERCHANTABILITY OR FITNESS FOR A PARTICULAR
USE OR PURPOSE; AND DISCLAIM ALL OTHER
LIABILITY WITH RESPECT TO THE MATERIALS,

INCLUDING WITHOUT LIMITATION ANY LIABILITY FOR
INFRINGEMENT OF INTELLECTUAL PROPERTY RIGHTS
OR NEGLIGENCE. EXCEPT AS SET FORTH IN THIS
SECTION 8, USER ACCEPTS THE MATERIALS “AS1S.”

IN NO EVENT WILL BAPCO OR ANY APPLICATION
VENDOR BE LIABLE FOR ANY INDIRECT, SPECIAL,
INCIDENTAL OR CONSEQUENTIAL DAMAGES ARISING
OUT OF OR IN CONNECTION WITH THIS AGREEMENT,
INCLUDING THE SALE, USE OR PERFORMANCE OF THE
MATERIALS, EVEN IF BAPCO SHALL HAVE
KNOWLEDGE OF THE POSSIBILITY OF SUCH
POTENTIAL. BAPCO’S TOTAL LIABILITY FOR ANY
REASON SHALL NOT IN ANY CASE EXCEED THE
AMOUNT OF THE PURCHASE PRICE RECEIVED BY
BAPCO FOR THE MATERIALS.

9. Notice of Infringement Claims. If USER receives
any notice or claim of infringement, USER immediately
shall communicate such notice to BAPCO via electronic
mail to: support@bapco.com.

10. Resale and Export Restrictions. USER shall not
sell, resell, transfer, assign, lease, sublicense or convey
this license or the Materials or any right to use them
(provided that USER’s rights hereunder may transfer by
operation of law in the case of acquisition of USER and
all or substantially all of USER’s business assets).
USER shall not in any case export or re-export the
Materials except in compliance with all applicable U.S.
laws and regulations, including without limitation the
U.S. Export Administration Regulations, 15 C.F.R., and
the regulations promulgated by the U.S. Department of
Treasury Office of Foreign Assets Control, the U.S.
Department of Commerce Bureau of Industry and
Security, and the U.S. Department of State Directorate
of Defense Trade Controls.

11. Governing Law. This Agreement shall be
construed and governed in accordance with the laws of
the State of California. If any term of this Agreement is
declared void or not enforceable by any competent court
of jurisdiction, all other terms shall remain in effect.

12. No Waiver. The failure of a party to take action
to enforce a right hereunder shall not be deemed a
waiver by that party as to the subsequent enforcement of
that right or any other rights hereunder.

13. Benchmark Disclaimer. BAPCO disclaims any
assurance that the benchmark measurement generated
by the Software will reflect USER’s system values,
preferences or priorities although BAPCO has strived to
make the Software a relevant and impartial measure for
comparing general system performance and/or battery
life on widely used business applications.

FOR USE ONLY ON USER’S BUSINESS PREMISES




<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /All
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveEPSInfo true
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputCondition ()
  /PDFXRegistryName (http://www.color.org)
  /PDFXTrapped /Unknown

  /Description <<
    /FRA <>
    /ENU (Use these settings to create PDF documents with higher image resolution for improved printing quality. The PDF documents can be opened with Acrobat and Reader 5.0 and later.)
    /JPN <FEFF3053306e8a2d5b9a306f30019ad889e350cf5ea6753b50cf3092542b308000200050004400460020658766f830924f5c62103059308b3068304d306b4f7f75283057307e30593002537052376642306e753b8cea3092670059279650306b4fdd306430533068304c3067304d307e305930023053306e8a2d5b9a30674f5c62103057305f00200050004400460020658766f8306f0020004100630072006f0062006100740020304a30883073002000520065006100640065007200200035002e003000204ee5964d30678868793a3067304d307e30593002>
    /DEU <>
    /PTB <>
    /DAN <>
    /NLD <>
    /ESP <>
    /SUO <>
    /ITA <>
    /NOR <>
    /SVE <>
  >>
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


